


PROFESSOR Ashworth is a Professor of Law at Oxford
University and member of the Sentencing Advisory Panel
(SAP) and Sentence Guidelines Council (SGC).

Andrew spoke about judgments laid down by the Court of
Appeal so far on advice from the SAP. These included
Offensive weapons offences; importation of opium; racially
aggravated offences; handling stolen goods; domestic
burglary; rape; child pornography offences; causing death by
dangerous driving; alcohol and tobacco smuggling.

The newer SGC had also issued guidance based on advice
from the SAP. These included:

® Overarching Principles - Seriousness;
® New Sentences, Criminal Justice Act 2003;
® Reduction in Sentence for Guilty Plea.

Proportionality and culpability

The SGC has said the overarching principle is seriousness:
‘A court is required to pass a sentence that is commensurate
with the seriousness of the offence. The seriousness of an
offence is determined by two main parameters: the
culpability of the offender and the harm caused or risked
being caused by the offence.’ 1.4, interpreting s. 143(1)
CJA.

Culpability

The Guidelines say (1.19): “The culpability of the offender
in the particular circumstances of an individual case should
be the initial factor in determining the seriousness of the
offence.’

The professor said that Section 142 of the CJA requires
courts to have regard to the five purposes of sentencing
(punishment, deterrence, rehabilitation, public protection,
reparation), but in order to achieve consistency of
approach, this must be done within a proportionality
framework.

Matching Offence to Sentence

The Guidelines say (1.30):

‘Assessing the seriousness of an offence is only the first
step ... Matching the offence to a type and level of sentence
is a separate and complex exercise, assisted by the
application of the respective threshold tests for custodial
and community sentence’.

The Threshold Tests

S. 148(1), for a community sentence, the offence(s) must
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be “serious enough to warrant such a ==
sentence.

S. 152(2), for a custodial sentence,
the offence(s) must be ‘so serious
that neither a fine alone nor a
community sentence can be justified
for the offence.’

More Rungs on the Ladder

a) Is the case serious enough to warrant a community
sentence?

b) Has the custody threshold been passed, and is custody
therefore necessary?

c) If so, can the sentence be suspended? (sentencers should
be clear that they would have imposed a custodial sentence
if the power to suspend had not been available)

d)If not, can the sentence be served intermittently?

e) If not, what is the shortest term of custody
commensurate with the seriousness of the offence?

Community Sentences - The Three Ranges of Seriousness

LOW = 40-80 hours unpaid work; curfew up to a few weeks;
exclusion lasting a few months.

MEDIUM = 80-150 hours unpaid work; activity requirement of
20-30 days; exclusion around 6 months; prohibited activity
requirement.

HIGH = 2 or more rqts, e.g. 150-300 hours unpaid work;
curfew 4-6 months; activity requirement up to maximum of
60 days. Exclusion of up to 12 miles.

Climbing the Ladder

‘Courts will quite properly consider those factors that
heighten the risk of the offender committing further
offences or causing further harm with a view to lessening
that risk.’

BUT that must be done “within the range of sentence
justified by the seriousness of the offence(s).” para. 1.1.19.

Keeping in Proportion
‘It is not intended that an offender necessarily progress
from one range to the next on each sentencing occasion.

The decision as to the appropriate range each time is based
upon the seriousness of the new offence(s).” para. 1.1.23.
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The Workshops - Sentencing Decision Form

THE Sentencing Decision Form is used throughout Yorkshire &
Humberside courts, in different formats.

On it, magistrates are required under the Criminal Justice Act
to give probation staff a written idea of the type of sentence

STRENGTHS WEAKNESSES
- Consistency of approach;

- Using the form for pronouncements
(for clarity for the offender);

- Opportunity to indicate

main purpose; I!I|L”
- Clear what magistrates are

thinking - Useful starting
point;

- Encourage use of fines of
discharge for low
seriousness, low risk offenders;

- Improves communication;

- Improves focus / emphasis on
seriousness;

- Provides guidance to Probation
Service;

- New options (requirements) provide
greater range to intervene with
offenders;

- Concentrates the mind;

- Building confidence in sentencing
process;

- Requires court to think about
seriousness and purpose of sentence;
- National Form?

- Inconsistency of form - needs
standardisation - called the same name;
- Don't always get form;

- Time consuming;

- Not all sentencers
completing this;

- Inconsistency in
comprehension and
approach;

- Too much variation

—

I
'ﬂ

in forms;

- Too many tick all the boxes;
- Not a requirement to do it i.e. fill in
form;

- If sentencers haven't formed firm
sentencing opinion can cause difficulty
for PSR author and subsequent bench
raising expectations in defendants;

- Risk of up tarriffing by giving
opportunity to request more intensive
sentence;

- Forms may not allow full analysis of
situation;

- May discount other options if only one
purpose is ticked;

- Will form "inhibit" report writers?

they are thinking of in order for any Pre-Sentence Report to

provide the appropriate sentencing options for the offender.
The workshop looked at how the form is used now, and how

improvements could be made by courts and probation staff.

THREATS

- Form will become meaningless if not
completed thoughtfully (i.e. not stating
“All Options");

- Disappearance of "All
Options";

- Restricts flexibility of the
bench;

- If not used consistently will
fall into disrepute and be
useless;

- Has custody threshold been passed, if
so could it be suspended? Served
intermittently?;

- Perception of "tying hands" of
sentencing bench;

- Does existence of form encourage
sentencers towards CO rather than fines
- Perception of watering down of
sentencers powers;

- If we do not standardise guidelines, will
be lost;

- May upset Sentencers;

- Will report writers fully investigate;

- Clarity about filling in forms;

- Misinterpretation if it is only provisional;
- Will it stop "talking".

The Offender Management Model in North Yorkshire

THIS presentation was given by Kevin Robinson and
Jonathan Martin, an Assistant Chief Officer and Senior
Probation Officer from North Yorkshire Probation Area.

Their briefing set out to demonstrate how North Yorkshire
had implemented a new Offender Management Model. This
includes the issue of a Sentence Planning Directory (SPD) to
every Probation Officer which has become a core curriculum
for the delivery of a community sentence.

As well as explaining local use, they set out to explain how
it will be developed to inform Sentencers of the options
available.

The Offender Management Model

This seeks to separate the case management of an
individual from the interventions (such as requirements) that
will be employed as part of their rehabilitation. A key principle,
where possible, is that the same probation officer manages
an individual from the beginning to end of their sentence.

What are the interventions?

The Supervision Requirement;

Specified Activity Requirement;

Accredited Programme Requirement;

Unpaid Work Requirement;

External relations with providers for remaining
Requirements and collaborative work.

What is the Sentence Planning Directory (SPD)?

® Identifies resources to meet needs;

® Needs are identified via OASYys;

® Guides user to what is available and gives them the
information to plan, prioritise and deliver motivation;

® Allows for review and assessment of individual plans;
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@® Built-in ability to measure both workload and
effectiveness;
® |tis a Service Level Agreement.

The SPD includes information on all requirements,
provisions, sentence proposals and planning. It has been
designed to be a single document that can be used by Fast
Delivery Report / Standard Delivery Report writers, and for
case managers for all sentence planning / proposals.

It is a performance management tool and its design
confirms the importance of OASys. It has also been used as
the basis for communication between Offender Managers and
Interventions staff. It can also be used by the service to
identify provision gaps against OASys needs.

What the SPD could do for Sentencers

It can fully inform sentencers of the detail of packages
available. It provides a clear and honest guidance on what is
available for:

Assessors;
Courts;

Case Managers;
Interventions;
Offenders.

What it is not

An accredited manual of work;
Prescriptive tool;

Additional process or task;

Be all and end all for sentencers.

But it is now North Yorkshire’s shared guide to practice for
Offender Management and Interventions.
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News from NOMS

OUR major speaker on the
afternoon of the conference was
Paul Wilson, the Regional Offender
Manager (or ROM) for the National
Offender Managerment Service
(NOMS) in Yorkshire & Humberside.

Ten ROMs have been appointed
throughout England and Wales, and
will eventually have responsibility for
commissioning prison and probation
services in their respective regions.

From 2007, each ROM will assume
control of the current budget
allocations which go to the Prison
Service and Probation Boards.

With this money, it will be their role
to commission the most effective
services from the best possible
provider for the reduction of re-
offending.

In some cases, this will involve
existing public sector agencies
competing with voluntary, not for
profit, and private sector organisations
to continue to be the provider of
choice in their area.

Paul explained that a NOMS
commissioning model was being
developed for this process. An

overarching policy will cover prisons
and probation and the aim will be to
ensure value for money.

The precise details of how this
process, to be known as
‘contestability’, are still to be
determined. It is not yet known
whether aspects of current prison or
probation work, such as unpaid work
or drugs treatment, may be subject to
contestability or whether an entire
probation service or region will be
asked to compete.

Under this new structure the Prison
and Probation Services are now part
of NOMS, with national directors
overseeing each services’ national
infrastructure and setting national
policies.

The Regional Offender Managers
report to a National Offender Manager
(NOM) who reports directly to the
Chief Executive of NOMS.

Where the Prison or Probation
Service is provider of choice, their
effectiveness will be monitored by the
ROM by virtue of their performance
against Service Level Agreements
(SLAS). Other providers will be held to

account for their performance against
their contract with NOMS.

The benefits for sentencers should
be the improvement of the options
available for them in the effective
punishment and rehabilitation of
offenders. Each ROM has
responsibility for a Regional Reducing
Re-offending Action Plan and will be
required to develop coherent
strategies to address offenders’ needs
in areas including mental & physical
health, drugs & alcohol,
accommodation, employment, training
& education, finance, benefit & debt
and children & families.

Your Feedback

‘An interesting and helpful day’
(Humberside)

‘Will use info from other agencies to
inform my practice and service
delivery’ (North Yorkshire)

‘More information in advance would
have been useful’ (North Yorkshire)

‘Photographer all day was very
irritating’ (North Yorkshire)

‘| learnt how different practices are
in different courts. There should not
be so much resistance to change’
(South Yorkshire)

4 - Conference Report

‘The administration was very good
indeed’ (South Yorkshire)

‘Useful for working with legal
advisers across the region’ (West
Yorkshire)

‘The Probation Service has become
more professional’ (West Yorkshire)

‘The conference was enjoyable. |
did not learn a great deal’ (South
Yorkshire)

‘Future events could be less
strategic, more operational focus
with case studies’ (South Yorkshire)

‘You did not say we would talk
about a form for over one hour’
(West Yorkshire)

Comments collated from your feedback

forms. Attributed by Area given on form.
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‘The legal system needs to be
brought up to date in line with what
we are trying to implement’ (West
Yorkshire)

‘The main room was too hot’ (North
Yorkshire)

‘The event was well planned and
well managed given the large
numbers involved’ (West Yorkshire)

‘We could have more dialogue re
sentencer concerns’ (West
Yorkshire)

‘Couldn’t be improved’ (West
Yorkshire)
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